Draft Replies to CMI Questionnaire on the Judicial Sale of Ships

1.1 In English law the term judicial sale is not defined  but it  means a sale of a ship as a result of  an interlocutory order or a final judgment of the court. There are various types of court sale under the Civil Procedure Rules [e.g. CPR  25(1)( c )(v) and RSC Order 47 CPR?] but such sales generally do not extinguish existing encumbrances and maritime liens. However a sale of a ship by the Admiralty Marshal pursuant to an order of the Admiralty Court does transfer an absolute unencumbered title to the purchaser.

Certain non judicial statutory authorities have the power to detain and sell ships – see sec 227 and sec. 252(2) of the Merchant Shipping Act 1995. In certain cases the statutory authority exercising this power of sale transfers an absolute unencumbered title to the ship as does a sale by the Admiralty Marshal. – see The ‘BLITZ’ [1992] 2 Lloyd’s Rep 441

1.2 Any party to an in rem action can apply to the Admiralty Court for an Order for Sale: such an application may be made either pendente lite [ see ‘THE MYRTO [1977] 2 Lloyd’s Rep.243] or after the party has obtained a final  in rem judgment.

1.3 See above

1.4  The sale will be conducted by a court official called the Admiralty Marshal ( ‘the Marshal’) under the control of the Admiralty Court.

1.5 The ship will not be sold by auction but generally the sale will be advertised and sealed bids invited from prospective purchasers. The Marshal will then sell the ship to the highest bidder.

2.1 After an order for sale has been made by the Admiralty Court, the ship will be surveyed and valued (appraisement) and the Marshal will instructs his brokers to advertise the ship for sale inviting sealed bids by a certain date. The Marshal will then sell the ship to the purchaser who has submitted the highest bid provided this is above appraised value. Alternatively if the Marshal has been informed of a prospective purchaser’s interest in the ship, the Court may order the ship to be sold  to a specific purchaser at a specific price without appraisement: this is sometimes called the ‘fast track’ procedure.  In all cases the purchaser will be required to sign an agreement on the Marshal’s Conditions of Sale and on payment of the purchase price the Marshal will deliver possession of the ship to the purchaser together with an Admiralty Marshal’s Bill of Sale.

2.2 No.

2.3 Usually the owner will be a party to the proceedings unless it has decided to take no part in the proceedings and has not filed an Acknowledgement. The owner can defend any application for judgment and also oppose any application for a sale of the ship.

2.4 Notice of an application for the sale of the ship has to be given to all persons who have filed claims against the ship. Once the ship has been sold the net sale proceeds are paid into court and paid out to judgment creditors in accordance with an Order of the Court 

2.5 Yes: the Admiralty Marshal’s Bill of Sale transfers legal ownership of the ship free of all maritime and other liens and all  mortgages, charges and encumbrances [see para 3.1 below].

2.6 No: the same procedure applies to UK ships and foreign ships

3.1 Legal and beneficial ownership in the ship is transferred to the purchaser free from all maritime and other liens, and all mortgages, charges and encumbrances.

In the ‘ TREMONT ‘ 1841) 1 Wm. Rob 163 Dr Lushington said ‘The jurisdiction  of the Court… in these matters is confirmed by the municipal law of this country and by the general principles of maritime law, and the title conferred  by the Court in the exercise of this authority is a valid title against the whole world, and is recognised by the courts of this country and by the courts of all other countries’. These principles were restated by Mr Justice Hewson in the ‘ACRUX’ [1962 1 Lloyd’s Rep 405 at 409] and by Mr Justice Sheen in the ‘CERRO COLORADO’ [1993] 1 Lloyd’s Rep 58 at 60.    

3.2 Yes

3.3 Yes

3.4 Yes

3.5 No: the Admiralty Marshal does not notify the Ship Registry in the country where the ship was formerly registered.  The purchaser will have to do this if it considers it necessary.

3.6  The Ship Registry in the country in which the former owner was registered should do this.

3.7 This depends on the registration regulations of the Ship Registry in question.

The UK Ship Registry would usually require a certificate of deletion from the former registry.

If the ship was registered in the UK Ship Registry and remained registered in that Registry then no question of deletion would arise.

4.1
Generally the English Court will  recognise the judgements and decrees of competent courts in other countries exercising Admiralty jurisdiction. [Castrique v Imrie and Johnson (1870) LR 4 HL 414 and also the ‘JOCELYNE’ [1984 ] 2 Lloyd’s Rep 569].

If the judgment  has been given by a court in the European Union then the judgment will be directly enforceable in accordance with Regulation EC 44/2001 

4.2
Yes - to the extent that the ship could be arrested if it came to a UK port but unless there were exceptional circumstances e.g. fraud, the claim would  be dismissed [see the ‘JOCELYNE’ cited above] and damages may be awarded against the claimant for unlawful arrest if mala fides or crassa negligentia were proved.

4.3  As above.

4.4 The law of the country in which the court which made the order for sale was 

        situate.

4.5
Yes: if the ship remained on the U.K. Register the question would not arise but if the ship ceased to be entitled to registration under the Merchant Shipping Act 1995 then on receiving notice of the sale the Registrar would delete the ship from the Register [see Regulation 56(1)(b)  of the Registration Regulations SI 1993 no.3138 (as amended)].

4.6 
No: a certificate of deletion usually would be required. [see para.3.7 above]

5.1. The two leading cases in England are the ‘ACRUX’ and the ‘CERRO COLORADO’ referred to in para.3.1. There have been other unreported cases where foreign governments have indicated that they would not recognise the effect of an Admiralty Marshal’s sale as discharging a maritime lien for amounts due to governmental agencies, but as far we are aware the overreaching effect of the sale was never formally challenged by seeking to enforce a pre-existing claim after the transfer of ownership.

5.2. Not as far as we are aware.

5.3. to 5.5. We consider is that the rules proposed in Articles 11, 12.1 and 12.5 are sensible and if these rules were adopted by each country  then most of  the ‘recognition’ problems that exist at present  would be resolved.

5.6 In our opinion a further convention is unnecessary.  Although the rules relating to ‘forced sales’ should be adopted by all maritime states, the UK is likely to be cautious about adopting the Convention as a whole since parts of it (e.g. Articles 3 to 7) differ in certain material respects from long standing English law and practice 
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