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Ms Jean McMahon
Human Rights and International Directorate
Ministry of Justice
102 Petty France
London
SW1H 9AJ

by email: jean.mcmahon@justice.gsi.gov.uk

11th February 2011

Dear Ms McMahon,

Consultation Paper CP18/10 – Revision of the Brussels I Regulation

I am replying on behalf of the British Maritime Law Association to your request for evidence in relation to the proposals contained in the Consultation Paper.  The BMLA is grateful for the opportunity of so going.  The BMLA has also had the opportunity of seeing the papers submitted by the London Maritime Arbitrators Association, the Chamber of Shipping and the International Group of P&I Clubs.  The BMLA broadly agrees with the points made but would, nevertheless, wish to make the following points on the questions raised:-

1.
Is it in the national interest for the Government, in accordance with its Protocol to Title V of the Treaty on the Functioning of the European Union, to see to opt in to negotiations on the revised Brussels I Regulation?
The British Maritime Law Association is the UK national association member of the Comite Maritime International (“CMI”) whose object is “to contribute by all appropriate means and activities to the unification of maritime law in all its aspects”.  Accordingly, although international rather than regional or domestic uniformity is CMI’s principal goal, nevertheless, to the extent that greater uniformity can be achieved in relation to choice of jurisdiction provisions and arbitration clauses by the proposed revisions to Brussels I, that is supported.  In this regard, as the Government will be aware, maritime law practitioners and those involved in the maritime industry in the UK have been very concerned as to the consequences of the ECJ’s decisions in Gasser and West Tankers cases.  In the event, the BMLA believes the Government should opt into the negotiations on revising Brussels I.  

2.
What are your views on the specific issues raised in this paper which concern the changes proposed by the Commission in the draft Regulation?
(a)
Abolition of Exequatur

The BMLA agrees with the observations made by the International Group of P&I Clubs and endorses, in particular, the observation that the abolition of Exequatur should be linked to the recognition and giving effect to choice of jurisdiction provisions relating to the settlement of disputes, irrespective of whether the choice of jurisdiction is that of a Member State.

(b)
Operation of the Regulation in the International Legal Order
The BMLA supports the Government’s view that the case for extending the jurisdictions rules to defendants domiciled outside the EU has not been convincingly made out.  As the Government notes, uniformity can be achieved through multi-national negotiations under the auspices of the Hague Conference on Private International Law.  The BMLA is concerned in particular that were the Commission’s proposals adopted this would, as the Government has noted, have a negative impact on the ability of commercial parties to insurance contracts to make valid choices of jurisdiction.  Commercial parties to insurance contracts do not require such protection.  Similar considerations would apply to jurisdiction clauses in contracts of carriage, such as bills of lading, where the choice of jurisdiction in a non-Member State is not unusual.

(c)
Proposed changes in relation to choice of court agreements

The BMLA welcomes the Commission’s proposals to ensure that primacy of choice jurisdiction provisions and supports proposals which nullify the effect of the decision in the Gasser case.  

(d)
Proposed changes to improve the interface between the Regulation and arbitration
The BMLA endorses the points made by the London Maritime Arbitrators Association.  Thus, whilst conferring on the Court of the agreed or designated seat of the arbitration jurisdiction to determine issues as to the validity of the Arbitration Agreement, the preferred solution would be to exclude arbitration from the Regulation entirely, in the manner proposed in the “Landau” amendment.  

In relation to the text of Article 29(4) the BMLA also endorses the points made by the LMAA.

(e)
Proposals designed to ensure the better coordination of legal proceedings before the Courts of Member States 

The BMLA shares the Government’s scepticism as to the effectiveness of the proposals in practice and is concerned, in particular, that mechanisms under which information might be exchanged among Member States may do no more than create additional delay and expense.

Yours sincerely,

Andrew Taylor

Secretary/Treasurer

British Maritime Law Association
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