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Dear Sirs

I am responding on behalf of the British Maritime Law Association to the Consultation on, first, the UK Implementation and Ratification of the Nairobi International Convention on Removal of Wrecks 2007 and the Draft Marine Navigation Bill.  As a number of the matters in relation to the Wreck Removal Convention are relevant to both consultation documents, the Association has combined its comments in one submission.  We hope that this is in order.

The BMLA
The British Maritime Law Association was established in 1908.  It draws its membership from: shipowners, shippers, merchants, manufactures, insurers, insurance brokers, tug owners, shipbuilders, port and harbour authorities, bankers, marine solicitors and other societies or bodies interested in maritime law.  The Association also has a number of individual members who may be employees of corporate or institute members or barristers.  The Association has two principal functions.  Firstly it acts as an adviser to U.K. Government bodies responsible for maritime legislation or regulation and secondly, it co-operates with its international parent body, the CMI, in research and drafting of international instruments for the harmonisation of maritime and mercantile law.

This submission was prepared by a Working Group of the BMLA.  The members of the Working Group are set out in Appendix A.

Questions

i. Do you agree with the proposal to exercise the opt-in provision within the ICRW to extend the scope of the Convention to cover the territory and territorial sea? 

BMLA response – YES

Most wrecks which are likely to constitute a hazard to navigation or a threat of pollution are located in shallow waters, and such waters are more likely to be within internal waters or the territorial sea, rather than the Exclusive Economic Zone (in the UK the Pollution Control Zone). The ICRW provisions enable the affected state to take action outside its territorial jurisdiction in respect of wrecks which constitute a hazard. Authority to take such action in respect of ships which represent grave and imminent threat of pollution which may reasonably be expected to result in major harmful consequences already exists under the 1969 Intervention Convention, but the ICRW will extend this to wrecks presenting a hazard to navigation. This is a significant and valuable addition to the existing international law.

In addition the ICRW creates a regime of compulsory insurance and direct action (modelled on CLC, HNS and Bunkers Conventions) which will enable the costs incurred by Governments and others in removing wrecks to which the ICRW applies to be recovered from the insurers concerned, up to the limit of liability of the ship in question calculated in accordance with the 1976 International Convention on Limitation of Liability for Maritime Claims (LLMC) as amended by the 1996 Protocol.

The extension of the relevant provisions of the ICRW to the UK Inland Waters and Territorial Sea will give rights to the UK Government and others involved in wreck removal in such waters to recover the costs incurred in removing a wreck directly from the insurers of the ship (in most cases the P & I Club). Wrecks, by their very nature, have little or no value, and any recovery out of the proceeds of sale for scrap is unlikely to cover the costs involved. 

The ICRW imposes certain limitations on the rights of the affected state, notably in Articles 2 and 9, which do not apply under the existing UK regime in internal waters and territorial sea. Article 4 paragraph 4(a) of the ICRW disapplies paragraphs 1, 5, 7, 8, 9 and 10 of Article 9 to wrecks in such waters, but the constraints of paragraphs 2 and 3 of Article 2 are still applicable. However it is the view of the BMLA that those limitations are not in reality likely to fetter the freedom of the UK Government to take appropriate action within its own territory, because (a) the standards involved are based on reasonableness and proportionality, and (b.) those standards are based on provisions of the Intervention Convention to which the UK is already a party.

The benefits of direct recovery from the insurers concerned reasonably outweigh, in the view of the BMLA, any possible constraints which are imposed by the ICRW.

We have considered whether the implementation by the UK of the ICRW would unreasonably fetter the freedom of action of SOSREP to take appropriate measures inside the territorial sea and inland waters.  We do not think that they would do so. The standards of reasonableness and proportionality required by Article 2 are not, in the experience of the members of the BMLA Working Group, inconsistent with the standards currently applied by SOSREP, and the duties of communication covered by Article 9 are within the current practices of SOSREP. The express consent of flag states provided by Article 9.10 could, in fact, be of benefit to SOSREP in the case of wrecks in the EEZ.
ii.
To assist the Government to complete its Final Impact Assessment stakeholders are invited to provide details of any additional costs that might arise following implementation of the International Convention for the Removal of Wrecks. 

BMLA response – See comments under i. above, particularly those relating to SOSREP.  The costs involved in certification by UK shipowners will be very significant, particularly in view of the lower threshold of 300 tons compared with 1000 tons under the Bunkers Convention. However these should not prove unreasonably burdensome when viewed in the context of similar certification for oil pollution and bunker liabilities.

iii. We invite stakeholders to comment on the feasibility of introducing electronic insurance certification for UK ships for the ICRW and other maritime liability instruments, for example the Bunkers Convention, the Civil Liability Convention and the Athens Conventions. 

BMLA response – This is largely an administrative matter on which the BMLA is not qualified to comment, but this appears to us to be a logical and desirable development. The Shipowner and Club representatives on the working group favour this proposal particularly if a coordinated scheme can be developed to cover the various other convention liabilities listed in the question. They were, however, concerned that measures should be put in place to ensure that fraudulent electronic certification is detected.

iv. The draft Marine Navigation Bill includes provisions to implement the ICRW by inserting new sections 255A to 255U into the Merchant Shipping Act 1995. We invite consultees to comment on any aspect of these provisions.

BMLA response - 

The drafting techniques used are unusual, and appear to revert to the practice formerly used, for example, in the enactment by the UK of the 1957 Limitation Convention by the Merchant Shipping (Liability of Shipowners and Others) Act 1958. This “translates” the Convention into Parliamentary English in the body of the statute. Subsequent maritime conventions such as the 1976 Limitation Convention have been annexed to the Statute as a schedule, and a brief clause included in the body of the statute itself to the effect that the Convention shall have the force of law in the United Kingdom - see the Merchant Shipping Act 1979 and section 183 of the Merchant Shipping Act 1995.

The older practice was savagely criticised by Lord Denning in a memorable part of his judgment in The Putbus [1969] P 136.   Halsbury’s Laws states that “Conventions relating to maritime law have been incorporated into English law in one of two ways: by an Act embodying, in its own words, provisions having the effect of the Convention; and by an Act embodying the original text of the Convention itself, usually in a Schedule, with separate changes to be made under English law for the satisfactory operation of the Convention. The former method of incorporation may lead to difficulties or ambiguities in interpretation, whereas the latter method should not.”

It may be that the approach to the drafting of the enacting legislation of the Wreck Removal Convention (ICRW) is the result of a policy decision, but the BMLA recommends that this should be reviewed carefully.

The BMLA therefore recommends the reinstatement of the drafting technique of scheduling the Convention to the Statute and including a short enacting clause, similar, for example to section 183 of the Merchant Shipping Act 1995, together with a further schedule of provisions having effect with the Convention which should contain the administrative provisions (criminal offences etc) appearing in the draft clauses.

It is also considered that the schedule to the legislation should also clarify the Government Agency (presumably the Maritime and Coastguard Agency) to which notices should be given. This would be consistent with the Actions expected of Coastal States under the IMO Guidelines relating to Places of Refuge for Ships in need of Assistance (paragraphs 3 to 3.4). 

Quite apart from this general approach to the legislation to enact an International Convention, the BMLA has a number of reservations about the language used in the draft sections to be added to the Merchant Shipping Act 1995. 

The proposed draft contained in the Maritime Navigation Bill Consultation Document is modern in its approach. There is nothing specifically wrong in that, but an example of language which the BMLA considers to be inappropriate is 

“A direction may only be given if the Secretary of State thinks that the direction is necessary to remove or reduce … a risk to safety…”  (sect 255E(2))  at page 53

The Secretary of State is the embodiment of the “Affected State” referred to many times in the ICRW Convention. He/she is an individual of course, but there is no reference in the Convention to what a person thinks, and indeed the proof of what an individual thinks on a particular day is legally uncertain. If the Convention is not to be scheduled to the Act, the BMLA recommends the use of the word “determines”, which is used in articles 5, 6, 8 and 9 of the ICRW and indeed in s15/255S (4) of the Bill itself. That word implies an executive decision by a competent government department.

Drafting Points

The BMLA also recommends that a careful study be made of the drafting since there are a number of inconsistencies which have been noted.

i. Section 255S (1) (Interpretation) is curious in that the last six items listed have already been defined elsewhere. Do they need to be repeated?

ii. Several of the other definitions have been slightly amended from their equivalents in article 1 of the ICWR, including “accident”, “operator” “wreck” and  “ship”.
 This is, in the view of the BMLA, undesirable and could lead to legal uncertainty.

The BMLA working group has been unable to identify provisions in the draft clauses which give effect to the following provisions in the ICWR:

i. Article 2 -  in particular the requirements that the measures taken by an Affected State are proportionate to the hazard, do not go beyond what is reasonably necessary, and shall not unnecessarily interfere with the rights and interests of other states and persons.

ii. The provision relating to the identification of the registered owner in article 5 paragraph 2.

iii. Article 5 paragraph 2c.
iv. Article 9 paragraph 1 – informing the flag state and consulting with it, and the reference to the registered owner

v. Article 9 paragraph 4 - the limits on the powers of an Affected State to impose the services of a particular salvor.

vi. Article 9 paragraphs 5 and 6 – limits on the right of the Affected State to intervene.

vii. Article 9 paragraph 10 – consent by flag state to action by the Affected State in respect of wrecks in the EEZ. 

viii. Article 10 paragraph 1 which places the liability on the registered owner as defined in the Convention. (It should be noted that the definition of owner at section 255S (1) does not reflect the definition as set out in the Convention.) 

ix. Article 12.10 which entitles the insurer to limit its liability to the amount of its guarantee or other financial security, namely the amount provided for under the 1996 Limitation Convention. The combined effect of s.15/255Q ss (4), (5) and (6) does not appear to give the insurer that unqualified entitlement. (The reference in s 15/255Q(6) to “the Convention”, i.e. the LLMC 1976/96, is confusing, since that definition only applies within s.185 itself)

These are important provisions. Where the ICRW applies to wrecks in the EEZ (PCZ in the UK) the Affected State will require the authority of the Convention to take action in respect of such wrecks and must comply with the limitations which the Convention imposes. Failure to do so would be a breach of the Affected State’s treaty obligations under the ICRW and UNCLOS. 

Where the wreck is in UK internal waters or territorial sea HM Government does not need the authority of the Convention to take appropriate action, but if it is to exercise the “opt-in” powers under Article 3 and to seek the benefit of the strict liability and direct action provisions of the Convention (which confer significant financial benefits) it must comply with the limitations imposed by the Convention, particularly in Article 2 and Article 9 paragraphs 4 (as amended by Article 4 paragraph 4(b), 6, and 11. 

In this respect the wording of Article 3 is complex, but the effect of it is that if the UK exercises the option to apply the ICRW to wrecks in its internal and territorial waters it will be free to take whatever measures it wishes in relation to those wrecks except in respect of locating marking and removing them. The provisions of Articles 10, 11 and 12 will not apply to those other measures, but they will apply, together with the other relevant provisions of the Convention, (subject only to the provisions expressly excluded by Article 4 paragraph 4(a) and amended by Article 4 paragraph 4(b)), to measures for locating marking and removing wrecks which must be in accordance with the Convention.

A claim which does not satisfy those criteria will not give rise to rights of direct action against insurers under Article 12 paragraph 10, since such a claim must be for “costs arising under this Convention”. This is not made clear in the draft clauses as they stand.

Level of Fines

The BMLA has concerns about the proposed level of fines against the Master (usually an employee of the operator) set out in the draft clauses. The threat of a fine of £50,000 or an unlimited fine on indictment against an individual for actions or failures to act which might arise from inadvertence or misunderstanding
 could well be perceived as an example of the “criminalisation of seafarers” which has been widely criticised, notably by the Secretary-General of the International Maritime Organisation. Such a threat will not encourage competent young men and women to choose a sea-going career. It should also not be forgotten that the master of a wreck might be suffering physical or mental injury following a casualty. Marine Navigation Bill Consultation Document (“MNBCD”) para 88 (European Convention of [sic] Human Rights) refers only to the liability of shipowners, and not of the Master.

Marking of Wrecks

S.16 proposes an unrestricted option of ‘virtual buoyage’ of wrecks.  Article 8.2 of the ICRW however requires that “all practicable steps… be taken to ensure that the markings conform to the internationally accepted system of buoyage in use in the area where the wreck is located”.  It is questioned whether the type of marking proposed is presently to be regarded as such.   

Limitation of Liability

Comparisons are drawn in the consultation documents with the CLC (e.g. para 68 of the MNBCD , and p10 & p 13 of the ICRW Implementation Consultation Document).  However in that Convention, the imposition of strict liability and compulsory insurance is generally said to be ‘balanced’ by a right to limit. And indeed para 88 of the MNBCD refers to a balance of rights and obligations.

However paragraph 3(1) of part II of the 7th Schedule to the Merchant Shipping Act 1995 provides:

Paragraph 1(d) of article 2 shall not apply unless provision has been made by an order of the Secretary of State for the setting up and management of a fund to be used for the making to harbour or conservancy authorities of payments needed to compensate them for the reduction, in consequence of the said paragraph 1(d), of amounts recoverable by them in claims of the kind there mentioned, and to be maintained by contributions from such authorities raised and collected by them in respect of vessels in like manner as other sums so raised by them.

The effect of this provision is that the owner of a ship is not in English Law entitled to limit its liability under the Merchant Shipping Act for the costs of wreck removal.  However it is, in the view of the BMLA working group, arguable that the provisions relating to compulsory insurance and direct action for the recovery of such costs are equivalent to the setting up of a fund envisaged by the above paragraph. The BMLA invites the Department for Transport to consider the implications of this development.

Shipowner and Insurer Defences

Page 27 of the ICRW Consultation document refers to and explains these defences, as set out in the Convention. However in s 15/255H (4) of the Bill the Article 10(1) (b) defence has been significantly restricted from that provided for in the Convention, to exclude the malicious actions of any servant or agent of the owner.

Disputes

The parallel Intervention Convention 1969 ( see above and  s.15/255G (3)(a) & (b) of the Bill) contains provisions for the protection of those unreasonably affected by the State’s actions, and in the case of the UK a right of recovery of loss and damage is granted through s 138 of the MSA 1995. H.M. Government might wish to consider whether it would be proper to include action taken under the ICRW in the cover provided by that section.

Other provisions of the draft Bill:

Provisions as to pilotage exemption certificates.

Under s.3 of the draft Bill, the Master commits an offence if he fails to give a required pilotage notification.  Such a notification can include the information that the vessel will be piloted by a person acting under a pilotage exemption certificate ("PEC"). However, if in fact the vessel is piloted by someone other than the PEC holder, then, under s.5, it appears it is not the Master who is penalized, but the PEC holder.

Although not referred to in Explanatory Note 22, there is discussion of this provision in Section 3.1.3 of the MNBCD, where it is said "..this measure is designed to ensure that the management structure of the vessel [sic] recognizes the accountability of the holder of the PEC for its use, and therefore the only power sought is the suspension or revocation of the PEC", notwithstanding that it is recognized in the same section that (a) an abuse might occur without the fault (or knowledge at the time) of the PEC holder - the example given is of the Master asleep in his cabin and not woken contrary to his instructions -  and (b)that "clearly [the person actually navigating the ship] would always be at fault….".

The fairness of this proposal may be open to question. The person who brings a ship in without due authority is the person most at fault, and he is only likely to do so under pressure, actual or perceived, from the Operator, neither of whom is targetted by this Bill. The provisions as to immediate suspension of PECs are widely drawn, and might be thought in practice to result in the perception of increased criminalization of seafarers. It is questioned too whether judicial review is the appropriate (only) means of remedy for an individual who has not been compensated by the suspending or revoking CHA, which might appear judge and jury in its own cause, especially if it would benefit from the supply of its own substitute pilot.

I hope our submission is of assistance.

Yours faithfully

Andrew Taylor

Secretary/Treasurer
British Maritime Law Association

APPENDIX A
Richard Shaw – University of Southampton Institute of Maritime Law – Chairman

Elizabeth Blackburn QC – barrister specialising in commercial and admiralty law.

Colin Williams – Steamship Mutual Underwriting Association - P and I Club

Hugh Hurst – International Group of P and I Clubs

Michael Lacey – Secretary – International Salvage Union

Richard Harvey – Reed Smith Richards Butler LLP– solicitor

Robert Wallis – Hill Dickinson – solicitor  

Kiran Khosla – Chamber of Shipping and ICS
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� 	The word “production” is missing from the definition of “ship” , the word “effective” from that of “wreck” and “owner” from the definition of “operator”. These are substantive amendments. “Accident” is used in place of the more usual “maritime casualty” found in the ICRW. S.137(9) of the Merchant Shipping Act 1995 contains a different definition of ‘accident’, which might be thought undesirable.  Other examples include “ship’s owner” as well as “owner of the ship” and “operator” and “operators”


�	For instance, the obligation to notify under s 15/255B. A Master might not notify, having been told by his employers that they had already done so, but in fact had not. That would not seem to be a ‘reasonable excuse’ within sub-section (6).
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