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COMITE MARITIME INTERNATIONAL

SALVAGE CONVENTION 1989

BMLA RESPONSE

Introduction

The BMLA sets out below its answers to the Questionnaire in relation to the Salvage Convention 1989.  To the extent that specific information and opinions have been sought, these have been provided where possible.  The BMLA has also sought to highlight particular issues to which the CMI may wish to have regard in its deliberations.

It is important to point out that the membership of the BMLA represents a wide range of interests. In the event, therefore, there are some who fully support proposals for change and others who fundamentally oppose any changes being made to the Convention at this time. There is also a view that “environmental salvage” is one aspect of the wider consideration of the protection of the marine environment.  However, in this event, consideration of other related liability and compensation Conventions would be necessary.  Some are of the view that there is no justification for such a review.

To the extent that the BMLA has been able reach a consensus on the text of replies, this is reflected in this report.  However, it should be understood that any such consensus represents compromise and does not derogate from the view held by some that any change is, in any event, unnecessary. 

Question 1

1.2
Do you consider that the words emphasised above in the definition contained in Article 1(d) of the Salvage Convention ("in coastal or inland waters or areas adjacent thereto") should be deleted?

1.3
Alternatively do you think words such as those used in the other Conventions which have been quoted above (eg "where ever such may occur"/"exclusive economic zone"/"territorial sea") should replace those words in Article 1(d) of the Salvage Convention?

Answer

The BMLA is of the opinion that these issues are matters of policy. However, the BMLA would point out that the Convention, in its present form, will reflect the compromises and the balancing of interests made at the time of drafting. To change some provisions piecemeal, without regard to the whole, could upset that balance. 

As a practical matter, the BMLA would note that in most cases effective salvage services will involve a ship being brought within territorial waters and/or services being terminated in territorial waters.

1.4
Have there been any reported cases in your jurisdiction in which the word “substantial” (which is contained in Article 1(d) of the Salvage Convention), as used in that definition, have been interpreted?

1.4.1 If so, could you provide a copy of the decision?

1.4.2 If there have been no such cases in your jurisdiction do you think it likely that the word “substantial” could create difficulties of interpretation?

1.4.3 If so, do you consider that there is any other word or group of words that could better identify what is intended by the definition?

Answer

There have been no reported cases in England and Wales in which the word “substantial” as used in Article 1(d) of the Salvage Convention has been interpreted.

However there have been a substantial number of decisions in LOF arbitrations in which the word “substantial” has been interpreted by LOF arbitrators.   Because these awards and reasons are confidential full particulars cannot be given but a summary of a selected number of these cases is contained in Schedule 1 hereto.  It will be noticed that many of the reasons for the awards refer to the case of R v. Monopolies and Mergers Commission ex. parte South Yorkshire Transport Limited [1993] 1 WLR 23 and the CMI report to the IMO of 6 April 1984 in the latter of which it was said “… the definition does not include damage to any particular person or installation.  There must be a risk of damage of a more general nature in the area concerned, and it must be a risk of substantial damage.”

Should the matter come before the English Courts it is possible that the Court would have made available to it a selection of LOF awards and reasons to assist it in its deliberations as was done for example on the issue of quantum in the “HAMTUN” [1999] 1 LLR 883 at 899-900.

Given the amount of arbitral consideration that the word “substantial” has already received the BMLA does not feel that another word or group of words could better identify what is intended by the definition.

1.5
Do you think that where an accident occurs that could give rise to dangers to navigation (for example a loss of containers at sea) would be covered by the definition in Article 1(d) (i.e. do you think it would be held in your jurisdiction to come within the meaning of the words “or similar major incidents”).

1.5.1
If you think there is a risk that such incidents may not be covered by the definition in Article 1(d), do you think that the definition should be widened?
1.5.2
If so, can you suggest any wording that you think might be appropriate?
Answer

It is not possible to give a blanket answer to this question as each case must depend on its facts.  But it seems unlikely that an incident that could give rise to dangers to navigation such as loss of containers at sea, in the absence of other dangers such as pollution (direct or indirect), explosion, contamination and fire, would be covered by the definition of “substantial” in Article 1(d) having in mind the words quoted in 1.4 above from the CMI report to the IMO of 6 April 1984 and the way in which the Court approached the interpretation of the word “substantial” in R v. Monopolies and Mergers Commission Ex-parte South Yorkshire Transport Limited (supra).

As to whether the definition should be widened this is a question of policy.
Question 2

2.1
Can public authorities pursue claims for salvage in your jurisdiction?
2.2
If they cannot, do you think it would improve their position if Article 5 paragraph 3 was deleted or amended?”

Answer

2.1
Article 5 of the Salvage Convention 1989 (“Salvage operations controlled by public authorities”) raises a number of questions of possible interpretation, which will not be considered here.  The most obvious understanding of the current position in English law is that it applies to national or local bodies discharging functions for the benefit of the public and not for private profit.  These include the Crown (ie. “the Government”) and its Armed Forces, magistrates and other officials, the Receiver of Wreck, the Maritime and Coastguard Agency, other emergency services and at least some port and harbour authorities.  Whether or not a public authority can pursue a claim for salvage depends on the nature of the service it is providing rather than simply on its status as a public authority.  The general rule of English law is that a person or body that performs a pre-existing duty to a casualty is not entitled to claim a salvage reward.  In most situations in practice, therefore, a public authority will be discharging its public duty and so be unable to claim salvage.  On the other hand, if it is not simply discharging its pre-existing public duty but is doing more than that, or doing something different, it may be able to claim salvage for such service as is rendered outside the scope of the normal performance of its public duties.  National law may also make specific provision for specific circumstances.  For example, UK law now allows fire brigades to make a charge for fire fighting services
.

2.2
The traditional objection to awarding salvage to a public authority is that the incentive of earning a salvage reward should not be allowed to affect due performance of the pre-existing public duty.  Therefore, this position would not be improved by relaxing the current rule.  Nor is it necessary, since public authorities are at present generally able to claim salvage if they provide services outside the scope of their public duties.  The question posed is somewhat different, since it does not ask whether the present law would be improved if Article 5.3 were deleted or amended (which it would not) but whether the position of public authorities would be improved if the paragraph were changed.  On one view, the position of public authorities might be improved as they would have greater opportunity to earn salvage money.  However, the current understanding is that their position would not be improved: their primary function is to discharge their public duties; they should not be encouraged to risk their public duties or property by engaging on salvage services for the sake of reward; and, as already stated, there is already the possibility of rendering and being rewarded for salvage services in those cases where they act beyond the scope of their public duties.

Question 3

3.2
Has your country ratified the Salvage Convention 1989?

3.2.1
If so, has it enacted any legislation or regulation to give effect to Article 11?

3.2.2
If so, please supply a copy, if possible with a translation into English or French. 

Answer

The International Convention on Salvage 1989 was done at London on 28 April 1989 and entered into force on 14 July 1996.  The UK ratified the Convention by depositing its instrument on 29 September 1994 and it came into force in the UK on 14 July 1996.  

By Section 224 Merchant Shipping Act 1995 the Salvage Convention 1989 has the force of law in the UK.  The provisions of the Convention are set out in Part 1 of Schedule 11 and the Convention has effect subject to the provisions of Part 2 of Schedule 11 of the Merchant Shipping Act 1995 which, inter alia,

· excludes the Convention from applying in the inland waters of the UK where all vessels involved are of inland navigation or to a salvage operation which takes place in inland waters in the UK and in which no vessel is involved;

· makes the Master of a vessel who fails to render assistance to a vessel and persons thereon (as he is obliged to under Article 10 of the Convention) criminally liable;

· applies the Convention subject to the “common understanding” that in fixing an award under Article 13 and in assessing special compensation under Article 14 the Court or arbitrator is under no duty to fix the award under Article 13 up to the maximum salved value of the vessel and other property before assessing the special compensation to be paid under Article 14;

· where the salved fund is totally or mostly destroyed and of little or no value the Secretary of State may, if he thinks fit, make payments to the salvor in respect of life salvage.

No legislation or regulation has been introduced specifically to give effect to Article 11 as such.  However, indirectly a number of measures have been introduced which take into account the need for cooperation between salvors, other interested parties and public authorities in order to ensure the efficient and successful performance of salvage operations.  These include:

(a) The “ERIKA 2” Directive – The “ERIKA 2” Directive was issued on 27 June 2002 and it came into force throughout the EU in July 2003.  Article 20 of the Directive said:

“Member States shall make necessary arrangements to ensure that ports are available on their territory which are capable of accommodating ships in distress.  To this end, having consulted the parties concerned, they shall draw up plans specifying for each port concerned, the features of the area, the installations available, the operational and environmental constraints and the procedures linked to their possible use to accommodate ships in distress.

Plans for accommodating ships in distress shall be made available upon demand.  Member States shall inform the Commission of the measures taken in application of the preceding paragraph.”

(b) The “ERIKA 3” Directive – The “ERIKA 3” Directive was issued on 23rd April 2009 and entered into force on 31st May 2009.  The Directive provides for its implementation by Member States by 30th November 2010 – enquiries suggest it is yet to be implemented by the UK Government.  The Directive amends Article 20 of the “ERIKA 2” Directive.  The provisions of Article 20 a, b, c and d are attached as Schedule 2.

(c) The UK National Contingency Plan – Pursuant to its obligations under the Oil Pollution Preparedness Response and Cooperation Convention 1990 the UK Government published its National Contingency Plan to deal with causalities involving a threat of oil pollution in 1999.

Appendix H of the UK’s National Contingency Plan has a section entitled “Shelter for Damaged Vessels”.  Part of the foreword to the section states:

“It has long been established that whenever possible the best way of avoiding continuing an extensive pollution from a marine casualty is to remove the cargo of oil from the damaged ship into a sound vessel.  As long as oil remains on board a casualty, particularly in an exposed situation where subsequent hull damage is likely, the greater is the chance of substantial spillage.  If a casualty can be removed to a sheltered place, the risk of spillage is lessened; an emergency cargo transfer operation can more safely be mounted, and counter-pollution resources can be more effectively deployed”.

It is believed that twelve anchorages and ports have been earmarked (if required) for vessels in distress in UK waters and that the Maritime and Coastguard Agency has information on each such location including the maximum draft and length of vessels suitable for each particular location, the quality of the navigational access, the local facilities, environmental factors and in the case of anchorages, the quality of the shelter and holding ground.  However this information is not in the public domain.

(d) The SOSREP: The Secretary of State’s Representative’s (“SOSREP”) role was created in 1999 as part of the Government’s response to Lord Donaldson’s Review of Salvage and Intervention and their Command and Control.  On behalf of the Secretary of State for the Department of Transport the SOSREP is tasked with the job of overseeing, controlling and, if necessary, intervening and exercising “ultimate command and control” acting in the overriding interest of the United Kingdom in salvage operations within UK waters involving vessels or fixed platforms where there is a significant risk of pollution.  The first SOSREP was Robin Middleton who took up his position in October 1999 and he was succeeded by the current SOSREP, Hugh Shaw, in 2008.  The Secretary of State’s powers of intervention and direction are contained in a number of instruments including the Merchant Shipping Act 1995 as amended by the Merchant Shipping and Maritime Security Act of 1997 and the Dangerous Vessels Act of 1985.  These gave powers to the Secretary of State or his duly authorised representative to intervene in any salvage situation or where there is a specific risk of pollution.  With the introduction of the SOSREP one person was specifically identified to act as the Secretary of State’s representative at all times who could not choose to ignore a substantial marine casualty situation in UK waters.  In all cases where he is aware of a shipping casualty the SOSREP is deemed to have “adopted” and be “tacitly approving” every action and decision relating to a salvage whether he is actively intervening or not.  

In September 2003 the SOSREP gained new powers when the Marine Safety Act 2003 replaced his previous powers of direction in section 100A-E and sections 137-141 of the Merchant Shipping Act 1995 with new consolidated powers.  This extended the power of the Secretary of State so he can now issue directions to riparian owners of berths, wharfs and jetties to make their facilities available for use during a salvage or counter pollution operation where their use may assist in protecting the coastal environment.

In practice the SOSREP tries to cooperate with salvors in salvage situations in UK waters.

3.2.3
Do you think this Article should be amended to refer to the IMO Guidelines on Places of Refuge (Resolution A.949(23)) Adopted in December 2003?
Answer

The BMLA has some reservations at the prospect of incorporating the IMO Guidelines on Places of Refuge (the “Guidelines”). In particular, the BMLA notes that guidelines are, by nature, intended to be flexible and capable of amendment with relative ease. Incorporation into the Convention could erode the intended flexibility of the Guidelines. 

The BMLA notes a further difficulty which may arise in including any reference to the Guidelines. Incorporation into the Convention will arguably elevate the Guidelines to a status beyond that intended to be afforded to them. States may be reluctant to consent to this, particularly since, as discussed above, the Guidelines should remain a flexible document, capable of being amended easily. The Guidelines could conflict with the laws of a state which is a signatory to the Convention, giving rise to issues of primacy.

Question 4
4.2
Has your jurisdiction made any provision, as provided for in Article 13 paragraph 2 for the payment of a reward by one of the interests referred to in the opening sentence of this paragraph?

Answer

The UK has made no provision for the payment of a salvage reward by one of the interests referred to in the opening sentence of Article 13(2) Salvage Convention 1989; Salvage awards are payable by ship and cargo and other property at risk in proportion to their salved values:  The M. Vatan [1990] 1 Lloyd’s LR 336.

4.3
Do you think it would be appropriate to specify in this Article that in containership cases the vessel only is responsible for the payment of claims (and therefore would be responsible for the provision of security) subject to a right of recourse against the other interests for their respective shares?

Answer

There are differing views as to the necessity for special provisions in relation to salvage security in containership cases.  Some are of the view that the proposal would entail a significant alteration to the principles underpinning the Convention, namely, that each property interest contributes to salvage and that to alter this in the manner proposed would mean that one party takes on the burden and liability of another.  It was also suggested that there is insufficient evidence to conclude that the practical problem referred to in paragraph 4.1 is real.  Others consider that it is an issue that will only grow as containerships increase in size.  It is noted that one practical solution that has developed is shipowners agreeing to “absorb” cargo’s portion of salvage security to a certain limit.  The Lloyd’s Salvage Group is currently giving thought to the possibility of resolving the difficulty in LOF cases in a number of ways but no final conclusion has yet been reached.

Question 5
5.2
Do you consider that consideration should be given to amending Article 14 in order to create an entitlement to an environmental award?  (It is recognised that there are “political” issues involved as to who would pay for such an award, but the IWG would be interested to know whether your MLA would be in favour of an investigation of this issue.  It is also recognised that if you answer this question in the affirmative, consequential changes may need to be made to the definition of “damage to the environment” in Article 1(d), to Article 13, Article 15 and Article 20).

Answer

The BMLA can reach no consensus on an answer.

The wording of Article 14 raises a number of issues.  Some have been touched on in Answers to Question 1.4.  Others include:-

(e) To benefit from the uplift referred to in Article 14.2, the salvor must show he “has prevented or minimised damage to the environment”.  A perceived threat is insufficient.  

(f) “A fair rate for the equipment and personnel actually and reasonably used in the salvage operation” has been held by the House of Lords in The Nagasaki Spirit [1997] 1 Lloyd’s Rep did not include any profit element.

(g) Special compensation does not attract a maritime or statutory lien (though this will be corrected by Article 1.1(c) of the International Convention on the Arrest of Ships of 1999 when it comes into force) making the obtaining of security for such compensation difficult.  

Whether a satisfactory drafting solution to all these issues could successfully be devised is an open question.  However, the SCOPIC clause has created a framework which contains its own compromise between the interests of ship, salvors, cargo and their respective property and liability underwriters.  It is a complex regime which seeks to balance the “no cure no pay” principle of risk to the salvors at the same time as encouraging salvors to attend casualties where the salved fund is low but there is a risk of pollution. 

It has worked satisfactorily and continues to do so.  Of some 950 LOF cases since the inception of SCOPIC in August 1999 to date, the clause had been incorporated in the LOF contract some 330 occasions (34%); and it has been invoked on some 210 occasions (22%).  

Some are of the opinion that Article 14 is effectively redundant.  It has been displaced in practical terms by SCOPIC and, in light of this, if the Convention is to be amended, Article 14 should form part of this change. It was suggested that it was unsatisfactory to have an international convention, part of which is recognised as being inadequate and unworkable.

Others point out that it is not correct to say Article 14 is redundant.  In situations where it does not work, SCOPIC provides a commercial solution.  Thus, when paired with SCOPIC, Article 14 and the Convention which permitted it operates effectively.  Interfering with Article 14 in such circumstances risked opening up the whole Convention to amendment.

Question 6

6.2
Do you consider that the wording of this Article should be amended to ensure that any life salvage claims against property are made directly against a property owner rather than the salvor?

Answer
It is thought that the Article has not hitherto proved a problem.

Question 7
7.1
If you are of the opinion that the suggestions made for reform of Article 14 should be considered, do you also agree that Article 20 should be amended to create a statutory lien against the ship for such a claim?
Answer
As noted in Answer 5.2, this issue had also raised difficulties in the drafting of SCOPIC.  A provision was ultimately made for this within SCOPIC, but it has hitherto never been tested.  If no issue is likely to arise, it is an open question whether it is necessary to include it in the Convention.

Question 8
8.2
Do you consider that Article 27 should be amended to reflect the position achieved by the Lloyds Salvage Group?
Answer
The matters raised in this question are currently under discussion elsewhere and it would be premature to answer.

Question 9
9.1
Are there any other issues or problems that you are aware of in relation to the Salvage Convention 1989 which the IWG should consider for possible amendment?
Answer
No.

9.2
How many salvage cases have been decided in your jurisdiction under the 1989 Salvage Convention?
Answer

Since 1990 there have been 675 awards of which 282 have resulted in awards following appeals.







� 	Fire Services Act, Section 3(4A)
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